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STATEMENT OF THE CASE

Nature of the Case
On appeal, Mr. Lee asserts that the district court erred when it denied his motion
to strike surplus language from a judgment of acquittal entered as ordered on remand
from the Idaho Supreme Court. He asserts that the district court acted without subject
matter jurisdiction, abused its discretion, and deprived him of procedural due process
when it found him to be "a serious pedophile" in need of "closer watch" by the
authorities without providing him with notice of its intent to do so or an opportunity to be
heard on the issue.
In response, the State argues, inter alia, that "Lee has not been given any badge
of designation not already fairly attributed to him as a result of his prior conviction for
lewd conduct with a minor under 16 and the resulting requirement that he register as a
sex offender," and that "[t]he district court's statement that Lee is a 'serious pedophile'
was not a new factual finding and does not deprive, or even threaten to deprive, Lee of
any life, liberty or property not already at stake by virtue of his prior convictions [sic]."
This Reply Brief is necessary to respond to the State's claim that Mr. Lee's prior
conviction, and the attendant requirement that he register as a sex offender, renders the
district court's designation of him as "a serious pedophile" in need of "closer watch" by
the authorities appropriate and not a violation of his right to procedural due process.
With respect to the other arguments contained in the State's brief, Mr. Lee will rely upon
the arguments set forth in his Appellant's Brief.
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Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Lee's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference.
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ISSUE
Does Mr. Lee's prior conviction, and the attendant requirement that he register as a sex
offender, foreclose his claim that he has a right to procedural due process prior to being
labeled "a serious pedophile" in need of "closer watch" by the authorities?
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ARGUMENT
Mr. Lee's Prior Conviction, And The Attendant Requirement That He Register As A Sex
Offender, Does Not Foreclose His Claim That He Has A Right To Procedural Due
Process Prior To Being Labeled "A Serious Pedophile" In Need Of "Closer Watch" By
The Authorities
In response to Mr. Lee's argument that the district court's inclusion of language
classifying him as "a serious pedophile" in need of "closer watch" by the authorities
violated his right to procedural due process the State argues, inter alia, that:
First, unlike Smith, whose VSP "badge of infamy" was based on a factual
determination of future conduct, Lee has not been given any badge of
designation not already fairly attributed to him as a result of his prior
conviction for lewd conduct with a minor under 16 and the resulting
requirement that he register as a sex offender ....

The district court's statement that Lee is a "serious pedophile" was not a
new factual finding and does not deprive, or even threaten to deprive, Lee
of any life, liberty or property not already at stake by virtue of his prior
convictions [sic]. As such, Lee has failed to demonstrate that his right to
procedural due process is even implicated, much less violated, by the
inclusion of that statement in the judgment of acquittal.
(Respondent's Brief, pp.11-12.)
The key problem with the State's argument is that there is a significant difference
between having a single prior conviction for lewd conduct with a person under sixteen
and being labeled "a serious pedophile." The American Psychiatric Association has
determined that a diagnosis of pedophilia 1 requires satisfying all of the following criteria:
A.

Over a period of at least 6 months, recurrent, intense sexually
arousing fantasies, sexual urges, or behaviors involving sexual
activity with a prepubescent child or children (generally age 13
years or younger).

The Diagnostic and Statistical Manual of Mental Disorders (4 th ed. 2000) (hereinafter
DSM-IV) does not contain a classification for "serious" pedophilia. DSM-IV, pp.571-72.
1
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B.

The person has acted on these sexual urges, or the sexual urges or
fantasies cause marked distress or interpersonal difficulty,

C.

The person is at least age 16 years and at least 5 years older than
the child or children in Criterion A.
Note: Do not include an individual in late adolescence involved in
an ongoing sexual relationship with a 12- or 13 year old.

DSM-IV, p.572.

Considering the term "pedophile," the Michigan Supreme Court has

explained,
The term pedophile is defined as a preferential child molester whose
major characteristics include '(1) a long-term and persistent pattern of
behavior, (2) children as preferred sexual objects, (3) well-developed
techniques in obtaining victims, and (4) sexual fantasies focusing on
children' Lanning, Child Molesters: A Behavioral Analysis, (Quantico, Va.:
National Center for Missing & Exploited Children, 1987), p.11.
People v. Russo, 487 N.W.2d 698, 704 n.24 (Mich. 1992). In other words, it requires

more than being a "preferential child molester" to be labeled a "pedophile." Finally,
labeling someone a pedophile in need of "closer watch" by the authorities in the future is
exactly the sort of "factual determination of future conduct" addressed in Smith.
CONCLUSION
For the reasons set forth herein, and in his Appellant's Brief, Mr. Lee respectfully
requests that this Court vacate the district court's order denying his motion to strike, and
remand this matter for entry of an order striking the offending language from the
Judgment of Acquittal After Remittitur.
/},nJ..-

DATED this

? ~

Y

day of June, 2013.

Sf7ENC~ J. HAHN
D~State Appellate Public Defender
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